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OPENING COMMENT FOR SRCLA 

 When information is requested important to ascertain the authority under which such request is 
made and the basis for same. This is to ascertain the legal basis of the request, its applicability to 
that legal basis (i.e. not ultra vires) and to ensure no potential issues in providing that 
information such as privacy. 

 To request via an Account Manager a Licensee to provide information on WHS incidents as part 
of quarterly reporting in respect of a Licence goes very much to identifying the legal basis or 
power to request same. An Account Manager by the way may not necessarily be a delegate of 
the Commission.  

 Each request for information needs to be evaluated as to where, if at all, it fits into the legislative 
and Licence regime. On the limited information we have we are not convinced such a request as 
outlined above is enforceable. The Account Manager should be asked for the legal basis of such a 
request being made.  If it is not within the Licence Conditions or the Performance Standards and 
Measures, we fail to see the power requiring this as part of the quarterly reports.  

 We provide the following extracts by way of overview in respect of the SRC Act, the WHS Act and 
Licence conditions and information gathering.  

THE SRC ACT 

89A Establishment 

  This section establishes a commission called the Safety, Rehabilitation and 
Compensation Commission. 

89B Functions 

  The Commission has the following functions, in addition to its other functions under this 
Act: 

 (a) to ensure that, as far as practicable, there is equity of outcomes resulting from 
administrative practices and procedures used by Comcare and a licensee in the 
performance of their respective functions; 

 (b) to advise the Minister about anything relating to the operation of this Act or to the 
Commission’s functions and powers; 

 (c) such other functions as are conferred on the Commission by any other Act. 

Note: Functions have also been conferred on the Commission by the Work Health 
and Safety Act 2011. 

89C Powers 

  The Commission has power to do all things necessary or convenient to be done for, or in 
connection with, the performance of its functions. 

  Note: this goes to functions under SRC Act and WHS Act.  

89D Directions by Minister 

 (1) The Minister may, by notice in writing given to the Chairperson, give a direction to the 
Commission with respect to the performance of its functions or the exercise of its 
powers under this Act or the Work Health and Safety Act 2011. 
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 (2) The Commission must comply with a direction given under subsection (1). 

98A Outline of Part 

 (1) This Part enables the Commission to grant licences to Commonwealth authorities or 
eligible corporations. 

 (4) If a licence is granted to a Commonwealth authority or to a corporation, the application 
of this Act is also subject to the conditions to which the licence is subject. 

101 Ministerial directions concerning licences 

 (1) The Minister’s power to give directions to the Commission under section 89D extends to 
directions concerning any matter relating to the grant of licences under this Part. 
Without limiting the matters the directions may deal with, the Minister may give 
directions concerning: 

 (a) criteria and procedures for the grant of such licences; or 

 (b) the scope of licences and the conditions to which licences having a particular 
scope may be expressed to be subject; or 

 (c) the exercise by the Commission of the power to vary the conditions to which such 
licences are subject; or 

 (d) criteria and procedures for the extension, suspension or revocation of such 
licences or for varying the scope of such licences; or 

 (e) publication of notices about any grant, extension, suspension or revocation of such 
licences or for varying the scope of such licences or the conditions to which they 
are subject; or 

 (f) requirements to be observed by the Commission in relation to the keeping of 
records, and the periodic reporting of particulars, in relation to such licences. 

Note: Criteria for the grant of a licence may address issues relating not only to the 
licence applied for but also to other licences that have been granted or that 
are being sought. 

 (2) Directions given by the Minister to the Commission under section 89D concerning 
licences are legislative instruments to which section 42 (disallowance) of the Legislation 
Act 2003 applies. 

103 The Commission’s power to grant licences 

 (1) The Commission may, on application made in accordance with section 102, grant the 
eligible applicant a licence for a specified period. 

 (2) If the Commission grants a licence to an eligible applicant, the Commission must 
determine: 

 (a) in accordance with Division 3—the scope of the licence so far as concerns the 
degree to which, and the circumstances in which, the licensee may accept liability 
for compensation; and 

 (b) in accordance with Division 4—the scope of the licence so far as concerns the 
degree to which, and the circumstances in which, the licensee is authorised to 
manage claims; and 

 (c) in accordance with Division 5—the conditions (if any) to which the grant of the 
licence is subject. 
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108D The Commission may grant licence on conditions 

 (1) The Commission may, in granting a licence under this Part, express the licence to be 
subject to any conditions it considers are necessary to achieve the objects of this Act in 
its application to the licensee. Without limiting the matters the conditions may deal 
with, the conditions may include: 

 (a) a condition that the licensee, and any person acting on its behalf, will comply with 
the requirements of the Act and any relevant directions given by the Commission; 
and 

 (b) a condition that the licensee will pay such licence fees and other fees as are 
calculated in such manner, and payable at such times, as the Commission specifies; 
and 

 (c) a condition that the licensee will maintain such funds, and in such form, as the 
Commission directs for the purpose of enabling the due discharge of the licensee’s 
liability to pay: 

 (i) compensation and other amounts under this Act; or 

 (ii) so much of that liability as exceeds a specified amount; and 

 (d) a condition that the licensee will obtain bank or other guarantees for the due 
discharge of the licensee’s liability to pay: 

 (i) compensation and other amounts under this Act; or 

 (ii) so much of that liability as exceeds a specified amount; and 

 (e) a condition that the licensee will comply with the requirements of any applicable 
laws of the Commonwealth, States and Territories with respect to the safety, 
health and rehabilitation of employees; and 

 (f) a condition that, in all circumstances or specified circumstances, the licensee will 
not cause or permit to be made on its behalf to a court or tribunal any submission 
that Comcare or the Commission has requested the licensee not to make; and 

 (g) conditions concerning performance of functions in relation to the licence by 
persons other than the licensee, including conditions concerning the 
reconsideration of determinations made by the licensee; and 

 (h) conditions requiring provision of information and notifications in respect of 
specified events. 

 (2) At any time while the licence is in force the Commission may vary the conditions to 
which the licence is subject by notice in writing given to the licensee. The notice must set 
out the terms of the variation and the date of effect of the variation, which must not be 
a date earlier than the date of notification of the variation. 

 
 

LICENCE CONDITIONS 
Directions of Commission 
 
12. The Licensee must comply with any written directions, whether general or in respect of a 
particular matter or class of matters, given by the Commission generally, or to the Licensee directly, 
with respect to the performance by the Licensee of its functions or the exercise of its powers under 
the SRC Act. 
 
Management systems 
 
18. The Licensee must co‐operate with, and give reasonable assistance to, the Commission or its 
representatives in respect of any targeted reviews and evaluations of the Licensee to be conducted by 
the Commission or its representatives. 
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19. The Licensee must report to the Commission as required in accordance with the Performance 
Standards and Measures to demonstrate that it has maintained its Claims Management, 
Rehabilitation and WHS management systems, as advised to Comcare. 
 
NB: “Performance Standards and Measures” is not defined in the Licence nor is it mentioned in the 
SRC Act (but see 31 below). 
 
Information and reporting requirements 
 
24. On written request of the Commission or Comcare, the Licensee must give to the Commission or 
Comcare as specified, within the timeframe specified in the request, such information (including data) 
relating to the Licensee’s operations under the SRC Act in the form and at the place specified in the 
request. 
 
Note: Comcare and the Commission will use information (including data) given to it By the Licensee 
under this condition for any authorised purposes. The uses that Comcare will generally make of this 
information (including data) are outlined in the Comcare and Self‐Insured Licensee Information 
Protocol. 
 
Performance conditions 
 
31. The Licensee must comply with the Performance Standards and Measures approved by the 
Commission from time to time. 

WORK HEALTH AND SAFETY ACT 2011 

2 Functions 

  For the purposes of paragraph 89B(c) of the Safety, Rehabilitation and Compensation Act 
1988, the following additional functions are conferred on the Commission: 

 (a) to advise the Minister on the administration of this Act; 

 (b) to advise and make recommendations to the Minister on the most effective means 
of giving effect to the objects of this Act; 

 (c) to enquire into and make recommendations to the Minister on any matter relating 
to work health and safety referred to the Commission by the Minister; 

 (d) to provide a forum for consultation between Comcare and persons conducting 
businesses or undertakings, workers and the bodies that represent them. 

152 Functions of regulator 

  The regulator has the following functions: 

 (a) to advise and make recommendations to the Minister and report on the operation 
and effectiveness of this Act; 

 (b) to monitor and enforce compliance with this Act; 

 (c) to provide advice and information on work health and safety to duty holders under 
this Act and to the community; 

 (d) to collect, analyse and publish statistics relating to work health and safety; 

 (e) to foster a co-operative, consultative relationship between duty holders and the 
persons to whom they owe duties and their representatives in relation to work 
health and safety matters; 

 (f) to promote and support education and training on matters relating to work health 
and safety; 



 

 
135682:18027344_1 

 (g) to engage in, promote and co-ordinate the sharing of information to achieve the 
object of this Act, including the sharing of information with a corresponding 
regulator; 

 (h) to conduct and defend proceedings under this Act before a court or tribunal; 

 (i) any other function conferred on the regulator by this Act. 

153 Powers of regulator 

 (1) Subject to this Act, the regulator has the power to do all things necessary or convenient 
to be done for or in connection with the performance of its functions. 

 (2) Without limiting subsection (1), the regulator has all the powers and functions that an 
inspector has under this Act. 

155 Powers of regulator to obtain information 

 (1) This section applies if the regulator has reasonable grounds to believe that a person is 
capable of giving information, providing documents or giving evidence in relation to a 
possible contravention of this Act or that will assist the regulator to monitor or enforce 
compliance with this Act. 

 (2) The regulator may, by written notice served on the person, require the person to do 1 or 
more of the following: 

 (a) to give the regulator, in writing signed by the person (or in the case of a body 
corporate, by a competent officer of the body corporate) and within the time and 
in the manner specified in the notice, that information of which the person has 
knowledge; 

 (b) to produce to the regulator, in accordance with the notice, those documents; 

 (c) to appear before a person appointed by the regulator on a day, and at a time and 
place, specified in the notice (being a day, time and place that are reasonable in 
the circumstances) and give either orally or in writing that evidence and produce 
those documents. 

 (3) The notice must: 

 (a) state that the requirement is made under this section; and 

 (b) contain a statement to the effect that a failure to comply with a requirement is an 
offence; and 

 (c) if the notice requires the person to provide information or documents or answer 
questions: 

 (i) contain a statement about the effect of sections 172 and 269; and 

 (ii) state that the person may attend with a legal practitioner. 

 (4) The regulator must not make a requirement under subsection (2)(c) unless the regulator 
has taken all reasonable steps to obtain the information under subsections (2)(a) and (b) 
and has been unable to do so. 

 (5) A person must not, without reasonable excuse, refuse or fail to comply with a 
requirement under this section. 

Penalty: 

 (a) In the case of an individual—$10 000. 

 (b) In the case of a body corporate—$50 000. 

 (6) Subsection (5) places an evidential burden on the accused to show a reasonable excuse. 

 (7) Section 172 (with any necessary changes) applies to a requirement under this section. 
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160 Functions and powers of inspectors 

  An inspector has the following functions and powers under this Act: 

 (a) to provide information and advice about compliance with this Act; 

 (b) to assist in the resolution of: 

 (i) work health and safety issues at workplaces; and 

 (ii) issues related to access to a workplace by an assistant to a health and safety 
representative; and 

 (iii) issues related to the exercise or purported exercise of a right of entry under 
Part 7; 

 (c) to review disputed provisional improvement notices; 

 (d) to require compliance with this Act through the issuing of notices; 

 (e) to investigate contraventions of this Act and assist in the prosecution of offences; 

 (f) to monitor compliance with this Act. 
  
 Note: the Regulator has these powers also – see 152(3) above. 
 
 
  McInnes Wilson Lawyers 
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