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ADVICE FOR SRCLA 

 

1. Introduction 

1.1. We have been asked to respond to two queries made on behalf of SRCLA 
members in respect of –  

1.1.1 paid public holidays whilst on workers’ compensation payments; 

1.1.2 categorisation of workers’ compensation as unpaid leave. 

2. Public Holidays 

2.1. The starting point is to determine whether a person on comp (and for illustrative 
purposes we will assume total incapacity) is in fact entitled to incapacity 
compensation on a public holiday. 

2.2. We note with interest a comment on the website of the Fair Work Ombudsman 
which states -  

“Employees don’t get public holidays while on workers’ compensation”  

2.3. This statement needs to be treated cautiously.  We believe the statement is 
made on the premise that the workers’ compensation payment is made by a 
workers’ compensation insurer and, as such, are not wages.  In our view the 
entitlement to payment of a public holiday very much comes back to the 
award/EBA or arrangement/agreement under which the employee is employed 
by the licensee and whether it covers or gives an entitlement to public holiday 
pay not as part of the incapacity regime but as pay under the normal 
employment regime.   

2.4. Public holidays are part of the National Employment Standards (NES) which 
apply to all employees covered by the National Workplace Relation System, 
regardless of any award, agreement or contract.  The NES –   

2.4.1 provides an entitlement for employees to be absent from work on a 
day or part day that is a public holiday; 
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2.4.2 protects an employee’s workplace right to reasonably refuse to 
work on a public holiday and will guarantee payment where an 
employee is absent from work because of a public holiday; 

2.4.3 protects an employee from adverse action for having, using or 
seeking to use their workplace right to reasonably refuse to work on 
a public holiday. 

2.5. A Fact Sheet, a link to which is as follows: https://www.fairwork.gov.au/tools-
and-resources/fact-sheets/minimum-workplace-entitlements/public-holidays, 
provides that if an employee is absent for work on a day or part day that is a 
public holiday, then the employer must pay the employee (other than a casual 
employee) the base rate of pay for employee’s ordinary hours of work on that 
day or part-day.  The base rate of pay to be paid excludes incentive based 
payments and bonuses, loadings, monetary allowances, overtime or penalty 
rates or any other separately identifiable amounts.  

2.6. Given the scheme of the Safety, Rehabilitation and Compensation Act 1988 (the 
SRC Act) is such that a worker should be no worse off but for the injury, then 
but for the injury the worker would have been paid for the public holiday.  But 
the worker is not working the public holiday, not because of the injury, but 
because of the fact it is a public holiday which is why in our view it comes back 
to the terms and conditions of the employment relationship. 

2.7. We note Comcare’s Time Off Work Claim form which is for completion by an 
insured employer detailing time off work for compensation purposes specifically 
provides –  

“Public Holidays:  It is an employer’s responsibility to pay an employee 
for a public holiday based on the conditions in the agency’s enterprise 
agreement.  Only the hours the employee actually worked that week 
(including any hours the employee would have worked on the public 
holiday if it were not a public holiday) should be included in “actual 
weekly hours/minutes worked”. 

2.8. Regard must also be had to sections 114, 116 and 130 of the Fair Work Act 
2009 (the FW Act) which in summary provides –  

2.8.1 an employee is entitled to be absent from his or her employment 
on a day or part-day that is a public holiday in the place where the 
employee is based for work purposes: s114 (emphasis added). 

2.8.2 an employee absent on a public holiday is paid “the ordinary hours 
they would have worked”: s116; and 

2.8.3 time off under NES (which includes a paid day off on a public 
holiday) is not allowed unless permitted “by compensation law:  
s130. 

2.9. “Compensation law” is a reference to compensation payable under a law that is 
about workers’ compensation.  It is our view the SRC Act does not provide for 
payment of a public holiday.  It would also appear under the NES, an employee 
on compensation is not entitled to payment for a public holiday, but a licensee 

https://www.fairwork.gov.au/tools-and-resources/fact-sheets/minimum-workplace-entitlements/public-holidays
https://www.fairwork.gov.au/tools-and-resources/fact-sheets/minimum-workplace-entitlements/public-holidays
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must have regard to the terms and conditions of employment, as these may 
provide for such a payment to be made. 

2.10. Taking these three sections together, we agree with the FWO that s 130 of the 
FW Act does not allow an employee to take a paid absence (i.e. a public holiday) 
when also in receipt of a compensation payment unless compensation law 
permits. 

2.11. What does compensation law permit i.e. the SRC Act? Section 116 of the Act, 
which is “compensation law” provides:- 

(1) In spite of the provisions of any other Act or an industrial award, 
determination or agreement, an employee is not entitled to be granted 
any kind of leave of absence with pay (other than maternity leave with 
pay) during, or in respect of, any period when the employee is or was 
on post-determination compensation leave but: 

  (a) sick leave and recreation leave entitlements continue 
to accrue in relation to the employee during each of the first 45 
weeks during which he or she is on post-determination 
compensation leave; and 

  (b) long service leave entitlements continue to accrue in 
relation to the employee during the whole of the period of the 
post-determination compensation leave; 

as if the employee were not absent from work. 

   (2) In this section: 

post-determination compensation leave means compensation 
leave that takes place after the end of the pre-determination period 
in relation to the claim for compensation. 

2.12. “Pre-determination” period is defined in section 4 as meaning the period from 
the start of the day when the employee is injured until the end of the day on 
which the Licensee determines the claim.  The relevance of this really goes to 
calculating the period of time during which annual leave and long service leave 
continues to accrue and has of course been the subject of a separate advice 
given the Scheme Guidance (draft) that was put out by Comcare for comment. 

2.13. Arguably the compensation law does not permit paid public holiday assuming it 
is leave of absence in which case under the SRC it does not carry an entitlement 
to pay. The Comcare approach (see para 2.7 above) seems to indicate an 
acceptance that whilst not payable at workers compensation, it may 
nonetheless be payable under an employment agreement. This appears 
inconsistent with s116 of the SRC Act if a public holiday is in fact leave with pay 
noting the prohibition applies in spite of any agreement. 

2.14. The SRC Act gives no specific guidance as regards payment for public holidays 
whilst on compensation save for the issue in s116 if a public holiday is classified 
as leave with pay. “Public Holiday” gets one mention in the SRC Act.  That is for 
the purposes of what is meant by a working day for the purposes of s114B of 
the SRC Act and which has no relevance to licensed corporations – only 
Comcare and licensed authorities as pertaining to retiring employees. 
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2.15. If our view is wrong (and we do not profess to be infallible) and an employee is 
entitled to be paid for a public holiday then the following is put forward for 
consideration. 

2.16. The starting point for calculation of incapacity entitlements in section 19 is the 
formula -  

weekly compensation = NWE – AE 

where  

AE is the greater of either; 

(a) the amount per week that the employee is able to earn in 
suitable employment i.e. the ability or capacity to earn in 
suitable employment with the licensee even if not actually 
earning e.g. refusal of offer of suitable employment; or 

(b) the amount per week that the employee actually earns from 
any employment, including self-employment that is 
undertaken during that week (this can be either with the 
licensee or another employer). 

NWE is the amount of the normal weekly earnings. 

2.17. Section 33 of the SRC Act, paraphrased, provides as follows –  

(i) Where, in relation to a day in respect of which compensation is 
payable to an employee under section 19, 20, 21, 21A, 22 or 31, 
an amount or amounts are paid or payable to the employee by a 
licensee by way of salary, wages or pay, the amount of 
compensation payable under that section in respect of that day 
shall be reduced by the amount, or the sum of the amounts, so 
paid or payable to the employee. 

(ii) In this section, a reference to an amount paid or payable to an 
employee by a licensee does not include a reference to –  

(a)- (ba) long service leave; 

(c) any amount that the employee is able to earn in suitable 
employment or any amount of earnings payable to an 
employee,  being an amount that has been taken into 
account for the purposes of calculating weekly 
compensation under section 19; or 

2.18. Weekly payments are basically compensation to an employee for what the 
employee would have earned but for the injury. It is incapacity related. The SRC 
Act is quite clear in its intention that an employee should not get more on 
workers’ compensation than would be the case if the employer were not 
otherwise incapacitated for work.  Section 8(10) makes this clear in that it 
provides, paraphrased,  



Page 5 of 7 

 

 
135682:18093096_1 

(10) If the amount of the NWE of an employee before an injury, would 
exceed –  

(a) where the employee continues to be employed by the 
licensee – the amount per week of the earnings that the 
employee would receive if the employee were not 
incapacitated for work; or 

(b) where the employee ceased to be employed by the licensee 
– whichever is the greater of the following amounts: 

(i) the amount per week of the earnings that the 
employee receive had the employee continued to be 
employed by the licensee in the employment in which 
the employee was engaged at the date of the injury; 

(ii) the amount per week of the earnings that the 
employee would receive if the employee continued to 
be employed by the licensee in the employment in 
which the employee was engaged at the date on 
which the employment by the licensee ceased; 

(iii) the amount so calculated shall be reduced by the 
amount of the excess. 

2.18.1 Hence if the employee continues to be employed by the licensee, 
paragraph (a) applies.  If no longer employed, then (b) applies. 

2.19. Options in dealing with weekly incap where there is a public holiday assuming 
it were payable are:- 

2.6.1. calculate the amount payable for a public holiday under the relevant 
employment terms and conditions and use that amount for the purposes 
of AE so as to reduce the weekly payment of compensation with the 
employee of course being paid the public holiday through the normal 
salary/wages regime. The problem here is if the NWE contains 
significant overtime or allowances that would not be payable on a public 
holiday (normally paid at base rate unless actually working) the weekly 
incap payment is distorted. One could then revert to s8(10) and adjust 
but that is a messy approach.  

2.6.2. determine incapacity for the week without regard to a public holiday and 
then apply section 33 in deduction of the amount paid for the public 
holiday under the normal salary/wage regime. As per above, this 
prejudices a licensee where there is factored into the NWE a significant 
overtime component 

2.6.3. determine the NWE predicated on a reduced working week because of 
the public holiday.  By way of illustration, if there were two public 
holidays in the week, and the working week is five days, incapacity for 
the week is determined proportionately for three days only with the 
public holiday amount(s) paid as per normal salary and wages assuming 
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a public holiday is payable. This option means neither s33 nor 8(10) 
needs be used. 

2.20. Despite extensive case searching, we have been unable to identify any 
decisions whereby the Tribunal (or the Federal Court) have looked at this issue 
of public holiday in terms of s19 entitlement.  Whilst there have been a 
multiplicity of cases dealing with public holidays and its impact on initial 
calculation of NEW (exclude them), there have been none that we can identify 
that deals with how does one factor in public holiday for the purposes of section 
19. 

2.21. We believe public holidays should be excluded in the week in which 
incapacity is calculated for that week. We do not consider public holidays 
are payable (unless, for example the employee was on a grtw which 
included on a public holiday). We believe this position is supported by the 
FW Act and the SRC Act but do note it appears contrary to the Comcare 
position.  

2.22. Each Licensee should review its own Enterprise Agreement to determine any 
relevant provisions and then examine same against the backdrop of the FW Act 
and the SRC Act. We can see industrial issues arising.   

2.23. If there is a requirement to pay a public holiday in the Enterprise Agreement, 
then:   

2.23.1 If the worker would have worked that public holiday day but for their 
injury, then those hours should be reflected as hours employed for the 
purposes of the ‘adjustment percentage’ found in s 19(3) of the SRC Act 
(i.e. that is, the employee should still receive their normal s 19 payment); 

2.23.2 If the worker would not have worked that public holiday day but for their 
injury, then those hours should not be included in the adjustment 
percentage and the employee is also not paid the public holiday 
entitlement (i.e. the employee would still receive their normal s 19 
payment).  

3. Is Workers’ Compensation Unpaid Leave? 

3.1. Section 130 of the FW Act prohibits an employee from taking or accruing any 
leave of absence while receiving a workers’ compensation benefit. Section 130 
is as follows: 

3.1.1 An employee is not entitled to take or accrue any leave of absence 
(whether paid or unpaid) under this Part during a period (a 
compensation period) when the employee is absent from work 
because of a personal illness, or a personal injury, for which the 
employee is receiving compensation payable under a law (a 
compensation law) of the Commonwealth, a State or a Territory that is 
about workers’ compensation. 

3.1.2 Subsection (1) does not prevent an employee from taking or accruing 
leave during a compensation period if the taking or accruing of the leave 
is permitted by a compensation law. 
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3.1.3 Subsection (1) does not prevent an employee from taking unpaid 
parental leave during a compensation period. 

3.2. The SRC Act is “compensation law”. It does not deal with “unpaid” leave.  It 
does introduce a concept of “compensation leave” which is defined in section 4 
as meaning any period during which an employee is absent from employment 
due to an incapacity for work resulting from an injury for which incapacity 
compensation is payable under section 19 or 22: s4. 

3.3. Leaving aside the definition section, that phrase is used in one section only, 
being section 116 as referred to in para 2.11 above.  

3.4. The significance of section 116 goes to the issues of:- 

3.4.1 accrual of annual leave and long service leave for set periods whilst 
on comp; and 

3.4.2 disentitlement to any kind of leave of absence with pay (save for 
maternity leave with pay).  

3.5. “Unpaid leave” is mentioned in the FW Act but only insofar as relevant to 
parental leave, special maternity leave, pre-adoption leave, no safe job leave, 
carers’ leave and family/domestic violence leave. There is also reference in s22 
of the FW Act that a period of service excludes any period of unpaid leave. 

3.6. This issue is up for debate but for a Licensee we do not see it as a significant 
issue given s116 provides for accrual of leave which of course would not 
normally occur when someone is on unpaid leave (depending on terms and 
conditions of employment). The employer and the compensation payer are of 
course one and the same which is very different to an employer as a premium 
payer.  

3.7. To address this further it would be helpful to have more information behind the 
question. 
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