
From: Halloran, Michael  
Sent: Monday, 01 June 2020 4:59 PM 
To: Matthew Swainson <Swainson.Matthew@comcare.gov.au> 
Subject: RE: Comcare is seeking your feedback on guidance for Work Health Safety (WHS) 
undertakings [SEC=OFFICIAL] 
  
Hello Matt, 
  
In my capacity as the President of the Safety, Rehabilitation and Compensation Licensees 
Association (SRCLA) I provide the following feedback on behalf of SRCLA member 
organisations concerning the draft guidance for WHS undertakings. 
  
Whilst it is acknowledged that Comcare has a requirement to publish Guidelines in relation to 
acceptance of WHS undertakings, progressing consultation on this action whilst every business 
has been tackling the unprecedented challenges generated by COVID-19 is considered 
inappropriate.  It is understood that legal processes, including those associated with the WHS 
Act, are continuing at this time however,  other options could have been considered.  This may 
have included maintaining the existing arrangements until such time as the impact of COVID-19 
had sufficiently passed.  
  
The SRCLA appreciates that additional time was allowed to provide feedback however, in the 
current climate the reality was that member organisations had only limited resources and time to 
consider the material.  The safety of our employees, workers and members of the public in a 
COVID-19 environment has been a priority.  On this basis and in light of the significance of a 
WHS undertaking, if the guidance is finalised and implemented at this time, it is recommended 
that a further review of the material is conducted at an appropriate future time to allow 
stakeholder consideration and feedback.  
  
The following specific comments are provided on the documentation:  
  
Template 
  
It needs to be clear that the undertaking is provided by the applicant on a “without admission” 
basis. The template document should be amended to make it clear that it is provided on this 
basis and should clearly reflect the requirements of s.216(3) which provides – 
                                                               i.      “The giving of a WHS undertaking does not 
constitute an admission of guilt by the person giving it in relation to the contravention or alleged 
contravention to which the undertaking relates” 
 
The template should also reflect the fact that an offer of undertaking is made on a without 
prejudice basis and it remains on that basis unless accepted. 



Section 1 General Information – other than the contact details for the undertaking the other 
information being requested from a licensee is already held by Comcare.   It would streamline 
the process to not duplicate information already held.  
1.9 - reference is made to a “very serious injury”.  This is a new term which is not supported – 
see comment in the guidelines. 
1.11 Consultation within the workplace – template indicates consultation is required regarding 
the proposal of a WHS undertaking.  The guidelines indicate a commitment to disseminate 
information about the WHS undertaking to workers and other relevant parties etc.  The template 
reflects the guide at 1.25 and therefore, 1.11 should be removed. 
1.23 WHS undertaking published – it is the SRCLA view that only the “enforceable terms”  of the 
undertaking should be published.  We don’t see why the first half of the form should be 
published.  Section 217(2) of the Act simply requires the Regulator to publish on its website 
notice of a decision to accept a WHS undertaking and the reasons for that decision. 
We do have a concern that a template sometimes forces people to constrain themselves to the 
format of the template.  When making an offer to enter into a WHS Undertaking, there may be 
other matters that the applicant may wish to put forward, in addition to what the templates 
provides for.  It is noted that paragraph 17 on page 4 of the Guide affords the opportunity to 
provide other supporting information relevant to the offer being made.  The template should 
include comment to this effect. 
Guidelines 
 
Section 6 - we do not agree with the introduction of the term “very serious injury” into the 
Guidelines document.  Whilst there is a footnote that indicates that the term is not defined in the 
Act, it is being used in the document to refer in a non-exhaustive way to an injury that has 
caused nervous system damage liable to lead to mental incapacity or permanent restriction of 
ability or involves a major amputation of a limb or parts of the body, for example, amputation 
above the knee or elbow.  We are concerned that the introduction of a new term impacts the 
scope of the Act and it could potentially influence how undertakings are managed?  The term is 
additionally used on page 3 of the Guidelines and we also note the comment on that page as 
regards “fatality”. 
Section 9 (i) – there is no information included in the guidelines on how Comcare would 
consider or determine community expectations and the public interest.  How this consideration 
would be conducted would be relevant in the guidelines.  
Section 9(j) – the guide makes reference to the applicant providing comment on acceptance of 
responsibility.  S216(3) of the WHS Act indicates that the giving of a WHS undertaking does not 
constitute an admission of guilt in relation to the contravention or alleged contravention.  The 
guide should directly reflect the legislative wording.  
In the case of the SRCLA members who are regulated under the WHS Act, they already have 
significant conditions, obligations, audit methodologies etc imposed upon them.  The guidelines 
appear to impose additional undertakings which arguably are not appropriate in the case of a 
licensee who is subject to the WHS Act. We appreciate this documentation is for use not just by 
licensees/self-insurers but also government agencies and others who are under the Act and 
who perhaps do not have the same degree of regulatory obligation as licensees have.  The 



guidelines should include reference to other regulatory obligations in place.  This point also 
highlights the need for the template to note that other supporting information can be provided.  
It is recommended that the guidelines include reference to the specific sections of the WHS Act 
being applied.  For example paragraphs 25, 26 and 27 should include sections 221(1), (2) and 
(3) to create the direct link between the guidelines and the legislation. 
Please contact me if you have any queries with the information provided. 
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Learn More 
  
Australia Post is committed to providing our customers with excellent service. If we can assist 
you in any way please telephone 13 13 18 or visit our website. 
 
The information contained in this email communication may be proprietary, confidential or 
legally professionally privileged. It is intended exclusively for the individual or entity to which it is 
addressed. You should only read, disclose, re-transmit, copy, distribute, act in reliance on or 
commercialise the information if you are authorised to do so. Australia Post does not represent, 



warrant or guarantee that the integrity of this email communication has been maintained nor that 
the communication is free of errors, virus or interference. 
 
If you are not the addressee or intended recipient please notify us by replying direct to the 
sender and then destroy any electronic or paper copy of this message. Any views expressed in 
this email communication are taken to be those of the individual sender, except where the 
sender specifically attributes those views to Australia Post and is authorised to do so. 
 
Please consider the environment before printing this email. 


