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COVID-19 – INFORMATION 

 WORK HEALTH & SAFETY, WORKERS’ COMPENSATION AND 
REHABILITATION 

 

1. Introduction 

1.1. Consideration of the Covid-19 issues for Licensees under the Safety, Rehabilitation and 
Compensation Act 1988 (Cwth) (the SRC Act) in the Commonwealth environment needs 
consideration  from three perspectives being – 

1.1.1. WHS in terms of prevention and reporting (page 1); 

1.1.2. Dealing with new claims and causation investigations (page 5); 

1.1.3. Management of existing claims from compensation and rehabilitation perspectives 
(page 7). 

1.2. Additionally consideration has been given to the Administrative Appeals Tribunal aspect in 
respect of litigated matters as well as insurance and actuarial implications (page 10). 

1.3. This information contained in this paper is current as at 4 May 2020. Licensees are reminded 
that this advice of necessity is of a general nature only by way of guidance and is not a 
substitute for a Licensee getting advice factoring in the particular nature of a Licensees’ own 
business. Each business will have its own special needs dictated by the nature of the business 
and how that business is conducted. Additionally the nature and circumstances surrounding 
any new or current claim may have characteristics unique to that business.  

2. Work Health and Safety 

2.1. The duty of an employer is to take steps that are reasonably practicable to provide a safe 
place of work with such obligations extending to – 

2.1.1. employees /workers; 

2.1.2. contractors and employees of contractors; 

2.1.3. site visitors or others with whom employees may come in contact with. 

2.2. There is also an obligation on workers to take care not only for their own safety but for the 
safety of those around them, and to co-operate and follow reasonable policy(s), procedure(s) 
or instruction(s) 

2.3. As said on the Safe Work Australia website – 

You need to consider what can be done to eliminate or control a risk whether a 
control measure is “reasonably practicable”, and if it is reasonable to implement 
the measure.  
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2.4. Safe Work Australia are recommending the following which we endorse with some additional 
comments – 

2.4.1. delaying non-essential tasks; 

2.4.2. review tasks and processes that usually require close interaction and identify ways 
to modify these to increase physical distancing where practical and safe to do so; 

2.4.3. postpone non-essential gatherings or training; 

2.4.4. use on-line methodology for briefings and training; 

2.4.5. split shifts to reduce the number of workers on site at any given time; 

2.4.6. limit staff interaction on shift changeover so as to enable time for cleaning; 

2.4.7. consider splitting areas of business so there is appropriate segregation i.e. human 
resources, payroll, sales, accounts etc. to protect business continuity; 

2.4.8. where dining facilities are provided, split the times, spread out the furniture in the 
dining facilities and consider allowing workers to take their meals away to consider 
in their rooms (FIFO workers); 

2.4.9. consider maintaining 4 square metres per person in meeting rooms and cap the 
numbers to ensure appropriate spacing e.g. removal of chairs so that only the 
number of chairs remain as to be used by people to maintain the appropriate 
separation; 

2.4.10. if a worker does report in with Covid-19 then take immediate steps to exclude the 
worker from the workplace, source contacts and take appropriate steps. 

2.4.11. allow workers to work from home where possible (subject to the practicalities of 
that); 

2.4.12. encourage workers to stay home if they are unwell; 

2.4.13. in the case of working from home – 

(a) provide guidance on what is a safe home-office environment including what 
a good workstation setup looks like and how to keep physically active;  

(b) require workers to familiarise themselves and apply good ergonomic 
practices and conduct a self-assessment. 

NB:  Comcare has on its website a number of articles and checklists as 
regards working remotely including from home for both employers and 
employees as do most State and Territory authorities 

(c) maintain daily communication with workers – provide continual access to 
employee assistance programs; 

(d) appoint a contact person in the business that workers can talk to about any 
concerns; 
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(e) ensure existing policies and procedures cover working from home; 

(f) be aware of psychosocial risks such as isolation, high or low job demands, 
reduced social support for managers and colleagues, fatigue, online 
harassment and family and domestic violence – ensure the work 
environment at home is safe and physical risks are assessed such as 
heating/cooling/lighting/home hygiene/home renovations/ flooring/ 
electrical safety both in the home and in terms of equipment and the 
ergonomics of the work station; 

(g) ensure arrangements are properly documented and acknowledged by the 
employee; 

(h) reinforce manual handling, first aid, emergency, communication, EAP, rest 
breaks, confidentiality, reinforcing these even though at home work place 
policies exist; 

(i) ensure reporting of symptoms and what to look for re covid-19 specifically 
and in respect of injuries generally; 

(j) communicate issues the same as would apply in the non home workplace 
e.g. cleaning, sanitising, distancing etc.  

2.4.14. ensure physical distancing by keeping a distance of at least 1.5 metres between 
people (this may include in an office environment ensuring separation of 
workstations, markings on the floor etc.); 

2.4.15. encourage all workers to frequently wash their hands for at least 20 seconds with 
soap and water or by using alcohol based hand sanitiser (at least 60% Ethanol or 70% 
Isopropanol as the active ingredient) to practice good hygiene; 

2.4.16. be aware how to spot Covid-19 symptoms (fever, cough, sore throat and shortness 
of breath) and make sure workers do not come to work if they are unwell (consider 
development of self-awareness/assessment guidelines for employees to complete 
each day); 

2.4.17. have signs and posters around the workplace to remind workers and others of the 
risks of Covid-19 and the measures that are necessary to stop its spread e.g. avoid 
physical contact, covering of mouth while coughing or sneezing with a clean tissue 
(to be immediately disposed of) or into the elbow; 

2.4.18. use protective personal equipment appropriately; 

2.4.19. ensuring access to hand hygiene stations on entry and exit to the workplace; 

2.4.20. instructing customers to only touch what they intend to purchase; 

2.4.21. ensuring access to facilities for good hygiene such as adequate supply of soap, water 
and toilet paper and making sure facilities are kept clean, properly stocked and in 
good working order; 

2.4.22. ensure regular scheduled cleaning of a workplace such as areas frequented by 
workers or others (e.g. visitors) are cleaned daily; 
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2.4.23. make sure the workplace is regularly cleaned and disinfected (noting there is a 
difference between cleaning and disinfecting – disinfecting does not necessarily 
clean); 

2.4.24. clean and sanitise frequently touched areas and surfaces several times a day 
including Eftpos equipment, elevator buttons, handrails, tables, countertops, 
doorknobs and sinks (don’t forget commonly used equipment such as, for example, 
photocopiers and scanners, toasters, jugs, kettles, microwaves, oven/stove knobs, 
sandwich presses etc.); 

2.4.25. protect workers, clients, customers and others by disinfecting all surfaces that are 
exposed to respiratory droplets e.g. after someone has coughed; 

2.4.26. when cleaning, workers should minimise the risk of being infected with Covid-19 by 
wearing gloves and washing their hands thoroughly or using alcohol based hand 
sanitiser before and after wearing gloves; 

2.4.27. ensure cleaners are properly briefed on the requirements of cleaning and 
disinfecting i.e. consider the chain of responsibility; 

2.4.28. review cleaning priorities to ensure optimisation of cleaning/disinfecting e.g. 
disinfecting carpet rather than cleaning; 

2.4.29. for customer payments encourage contact-less payment options; 

2.4.30. have contact-less deliveries i.e. leave outside the home without needing to sign 
utilising text or use a relevant app to let the recipient know it is there (photograph 
the delivered article showing where left); 

2.4.31. where electronic signature is required for deliveries, consider implementing no-
contact deliveries with a process of acknowledgement of delivery (at last 1.5m 
distance) noting the name of the person who acknowledges delivery and perhaps 
photographing as per above); 

2.4.32. when travelling in taxies or ride-share, passengers should be required to sit in the 
rear seat of the vehicle; 

2.4.33. limit access to the workplace by people who don’t need to be there including children 
and relatives of workers; 

2.4.34. where vehicles are used for work e.g. trucks, courier vehicles, forklifts: 

(a) regularly clean and disinfect the vehicle including gear sticks, hand brakes, 
steering wheel, door handles, controls or buttons, seatbelts and keys 
(sanitiser should be carried in the vehicles); 

(b) if a vehicle is used by multiple persons, then ensure the vehicle is 
appropriately cleaned and disinfected by the last driver/operator and 
similarly by the next operator coming in; 

(c) in the workshop scenario, ensure the vehicle is cleaned upon coming into the 
workshop and upon leaving and that mechanics/repair 
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persons/maintenance personnel practice appropriate processes in terms of 
maintaining health e.g. wearing of gloves; 

(d) for those involved in the road transport and freight industries, reference is 
made to the National Heavy Vehicle Regulator’s website as regards 
information not just in relation to border restrictions but also other issues 
such as driving two-up, use of facilities whilst on the road, steps to avoid 
Covid-19 etc. 

2.4.35. clean and disinfect phones or electronic devices that are used and these can include 
scanners (disinfect these often by using a lint free cloth and a 70% Isopropyl alcohol 
or disinfectant wipes); 

2.4.36. ensure education for the washing of the body, hair (including facial hair and clothes 
thoroughly every day; 

2.4.37. ensure tissues are placed into a bin and alcohol based hand sanitiser is used 
afterwards; 

2.5. Notifications to regulatory bodies will depend upon which coverage the Licensee is subject 
to.  In the case of PCBUs, it is advised they should notify Comcare of all confirmed Covid-19 
cases that are work related and arise from the business or undertaking of the PCBU with 
notification to be by the fastest possible method and as soon as the PCBU becomes aware of 
the incident: see www.comcare.gov.au/safe-healthy-work/prevent-harm/coronavirus.  Safe 
Work Australia have produced a WHS Incident Notification fact sheet in respect of Covid-19 
summarising the approach to Covid-19 incident notification laws in each jurisdiction and 
these can vary from a “should” notify to a “must” notify: see 
www.safeworkaustralia.gov.au/doc/incident-notification-covid-19. 

2.5.1. For road transport and freight, see www.nhvr.gov.au/about-us/coronavirus-
response. 

2.6. The Safe Work Australia website contains / provides a central hub of work health and safety 
(WHS) guidance and tools to help Australian workplaces manage the health and safety risks 
posed by COVID-19. see: https://www.safeworkaustralia.gov.au/covid-19-information-
workplaces  

3. New Workers’ Compensation Claims 

3.1. A claim for Covid-19 would most likely see the condition classified as an ailment and as such 
any claim for same would be required to meet the “significant contribution” test. 

3.2. Potentially there could also be psychological claims also likely to be classified as an ailment 
for which the relevant test is that of significant contribution.  An example may be a worker 
in a workplace who has a colleague who comes down with Covid-19 and the former has a 
stress/anxiety condition worrying about whether he/she has or could contract Covid-19.  
Another example might be some form of depressive condition caused through having to work 
at home or other factors. 

3.2.1 Obviously in respect of a psychological claim, Mooi’s test would need to be satisfied 
meaning the person has suffered a condition that is outside the bounds of normal 
mental functioning and behaviour. 

http://www.comcare.gov.au/safe-healthy-work/prevent-harm/coronavirus
http://www.safeworkaustralia.gov.au/doc/incident-notification-covid-19
http://www.nhvr.gov.au/about-us/coronavirus-response
http://www.nhvr.gov.au/about-us/coronavirus-response
https://www.safeworkaustralia.gov.au/covid-19-information-workplaces
https://www.safeworkaustralia.gov.au/covid-19-information-workplaces
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3.2.2 Invariably there may be claims based upon a worker’s perceptions of what is 
happening which may give rise to a successful claim unless those perceptions are so 
unreal as to be fanciful:  Weigand’s decision. 

3.3. As with any claim it is a matter of proof and therefore the success of a claim for Covid-19 or 
a psychological claim pertaining to same will depend upon the circumstances on which any 
such claim is based. 

3.4. Some of the claims investigation tools which may be of assistance in Covid-19 claims 
investigation include the following–  

3.4.1. list of contacts/contact tracing; 

3.4.2. mobile phone records showing locations; 

3.4.3. CCTV particularly in the workplace; 

3.4.4. Computer/office logon and logoff times; 

3.4.5. GPS in respect of vehicles (e.g. courier drivers) which can also include things such as 
run sheets; 

3.4.6. medical records (clinical); 

3.4.7. medical examinations and/or COVID-19 test (subject to the realities of the existing 
environment); 

3.4.8. steps taken in the workplace e.g. records of temperature checks, scanning, staff 
rosters; 

3.4.9. cluster outbreaks; 

3.4.10. utilisation of section 58 to obtain information; 

3.4.11. what were the workplace processes and procedures in place? 

3.4.12. with permission of a claimant, and assuming they had the Covid-19 App installed on 
their mobile phones as promulgated by the Australian Government, access to that 
information although it is appreciated there will be considerable privacy constraints; 

3.4.13. other information which may be held by authorities e.g. State Government 
tracking/enquiries/investigations again subject to privacy issues which may restrict 
access. 

3.5. Save and except in the case of workplace clusters where a clear link is identified, it may be 
difficult for a claimant to succeed on a claim for the virus, due to the standard of proof 
required to establish that employment was a significant contributing factor 

3.6. An interesting question may arise if a claimant, on establishing significant contribution, is 
nonetheless not entitled by reason of serious and wilful misconduct e.g. if there had been a 
deliberate breach of relevant restrictions/advice/protocols – something that may need to be 
considered. 
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4. Existing Claims – Workers’ Compensation 

4.1. Weekly payments; current and former 

4.1.1 Payments of course are predicated on section 19 of the SRC Act.  Regard is to be had 
to the formula whereby – 

Weekly payment = NWE – AE 

Where AE is the greater of either – 

(a) the amount per week (if any) the employee is able to earn in 
suitable employment (if still employed by the licensee, then 
suitable employment is suitable employment with that licensee); or 

(b) the amount per week (if any) the employee earns from any 
employment including self-employment that is undertaken by the 
employee during that week. 

4.1.2 Whereas (a) goes to the capacity an employee may have to earn in suitable 
employment (if still employed by the licensee then this is capacity with the licensee 
but if no longer employed, this can be capacity to earn in suitable employment 
outside the licensee) whereas (b) is the amount of actual earnings an employee may 
have regardless of the employment source. 

4.1.3 Regard may be had to section 8(10) of the SRC Act which is often referred to as the 
section espousing the view that an employee should not get more on workers’ 
compensation than if the employee was not injured. 

4.1.4 Paraphrasing this section it provides as follows – 

If the amount of the NWE of an employee before an injury would exceed -  

(a) where the employee continues to be employed by the licensee – the 
amount per week of the earnings the employee would receive if the 
employee was not incapacitated for work; or 

(b) where the employee has ceased to be employed by the licensee – 
whichever is the greater of the following amounts – 

(i) the amount per week that the employee would receive if 
employment had continued by the licensee in the 
employment in which the employee was engaged at the date 
of the injury; or 

(ii) the amount per week that the employee would receive had 
the employee continued to be employed by the licensee in the 
employment in which the employee was engaged at the date 
on which that employment with the licensee ceased,  

the amount so calculated should be reduced by the amount of the 
excess. 
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4.1.5 If there has been a downturn in business where employees’ hours are reduced, for 
example, or employees are stood down, consideration may be given to this section.  
Paragraph (a) above applies to existing employees who continue to be employed by 
the licensee post injury.  Paragraph (b) applies to employees who have ceased post 
injury employment with the licensee. 

4.1.6 Reference should be made to the Jurisdiction Policy Advice issued by Comcare on the 
use of section 8(10) being JPA No. 2015/01.  

4.1.7 Arguments can be advanced for adjustment of NWE given the changes which Covid-
19 may have wrought within a workplace, but each employee needs to be considered 
having regard to the nature and conditions of the employment contract, applicable 
EBAs and the circumstances that apply to that particular employee whether it be 
total incapacity or partial incapacity. 

4.1.8 The introduction of JobKeeper payment may also impact on incapacity calculations. 
Decision makers should take care as to the impact of this on incapacity entitlements 
should a Licensee be benefitting under the scheme. Information can be accessed 
through https://www.business.gov.au/Risk-management/Emergency-
management/Coronavirus-information-and-support-for-business/JobKeeper-
Payment-for-employers-and-employees and 
https://treasury.gov.au/sites/default/files/2020-
04/Fact_sheet_Info_for_Employees.pdf 

4.1.9 We note the following points from the Comcare website being – 

(a) where an employer is unable to provide suitable employment including as 
part of a return to work program, the employee can claim incapacity for the 
time that that employment is not to be provided calculated as per normally 
under section 19 but recognises that section 8(10)(a) may apply in the case 
of current employees where Covid-19 has resulted in changes in the 
workplace; 

(b) where an employee with a compensation claim has been asked to utilise paid 
leave whilst stood down from employment, the employee may still be 
entitled to incapacity payments although reference needs to be made to 
section 116 of the SRC Act which provides that employees not entitled to be 
granted any kind of leave of absence with pay other than maternity leave i.e. 
cannot double dip; 

(c) where an employee is on a GRTW, they can claim incapacity payments for 
the hours they are unfit for work due to the injury and use their own paid 
leave for the hours they are fit for work but unable to do so due to stand 
down with paid leave included as part of AE as referred to above as forming 
actual earnings. 

(d) where an employee is totally incapacitated for work they can choose to use 
their paid leave or claim incapacity for a week but in line with section 116 
both cannot be used for the same period. 

(e) Where an employee with a compensation claim has exhausted paid leave 
entitlements, the licensee will need to consider what arrangements are 

https://www.business.gov.au/Risk-management/Emergency-management/Coronavirus-information-and-support-for-business/JobKeeper-Payment-for-employers-and-employees
https://www.business.gov.au/Risk-management/Emergency-management/Coronavirus-information-and-support-for-business/JobKeeper-Payment-for-employers-and-employees
https://www.business.gov.au/Risk-management/Emergency-management/Coronavirus-information-and-support-for-business/JobKeeper-Payment-for-employers-and-employees
https://treasury.gov.au/sites/default/files/2020-04/Fact_sheet_Info_for_Employees.pdf
https://treasury.gov.au/sites/default/files/2020-04/Fact_sheet_Info_for_Employees.pdf
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made between the employer and the employee at the time before 
determining incapacity payments. 

(f) where an employee has stood employees down on leave without pay in 
response to Covid-19, employee incapacity payments will likely be affected. 

(g) For an employee financially impacted by Covid-19 who accesses 
superannuation under the provisions for hardship release it is unlikely this 
would impact on incapacity entitlement  as generally superannuation is only 
taken into account when the employee has retired from employment and is 
in receipt of superannuation as a result of retirement. 

4.1.10 Interesting arguments may arise if incapacity entitlements are adjusted under 
section 8(10) by reason of section 40 which provides an absolute statutory duty to 
provide suitable employment where an employee is undertaking, or has completed, a 
rehabilitation program with the relevant employer to take all reasonable steps to 
provide the employee with suitable employment or to assist the employee to find such 
employment.  As to what may be reasonable in the current environment will be a 
matter of great debate. 

4.2. Medical treatment 

4.2.1 These will continue unabated but the modalities of treatment may well change 
considerably, particularly factoring in telehealth, distancing and closure of some 
medical provider services. The ability to access services may be impeded. Many 
surgical procedures have been put on hold which of course can prolong the 
incapacity period.  Alternatives utilising video conferencing and telephone 
consultations may be considered.  

4.2.2 It is important to work with medical providers to ensure a safe environment for 
treating workers. Section 4(3) of the SRC Act provides for coverage of an injury 
sustained whilst in the course of obtaining treatment for a work related injury. 

4.2.3 It is noted on the Comcare website a suggestion of providing personal protective 
equipment for medical providers to assist an employee obtaining treatment where it 
is reasonable and appropriate. Licensees should apply a flexible approach, whilst still 
ensuring the treatment’s efficacy.  

4.2.4 Where additional charges are made by a medical provider reflecting Covid-19 issues 
that have had to be implemented, the question of whether liability exists under 
section 16 will depend upon all the circumstances.  The use of the word “reasonable” 
in section 16 goes to the question of whether the claimed service was reasonable in 
the circumstances for the employee to have obtained. 

4.3. Section 57 examinations 

4.3.1 Again, consideration needs to be given to the conduct of these assessments by 
alternative means such as video conferencing.  The problem which arises is where an 
examination is needed in respect of a physical injury which may require a hands-on 
clinical examination, loss of movement/motion calculation (particularly relevant in 
permanent impairment matters). Conditions such as CRPS often require close 
observation, touching and examination in assisting in diagnosis.  Each decision as to 
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IME will have to be done on a case-by-case basis in determining how such an 
assessment can occur. 

4.3.2 If an employee refuses to attend or does not cooperate, then in the absence of 
reasonable excuse, there is the suspension ability under section 57. Any such 
suspension for an accepted claim goes to incapacity payments only and the right to 
institute or maintain proceedings in respect of a claim. It does not stop s16 medical 
compensation entitlement.  If the claim has yet to be accepted, then the decision 
maker can refuse to deal with the claim.  Any such suspension is not reviewable in 
the AAT but would require applications in the Federal Court if an Applicant wished to 
challenge same. 

4.3.3 The question is what is “reasonable excuse” involves a mixture of the subjective and 
the objective.  In the current Covid-19 environment, a fear of contracting the 
condition may be accepted as a reasonable excuse in not attending although it is but 
one factor that one would need to take into consideration. 

4.3.4 Perhaps in this environment, only essential IMEs should be arranged. 

4.4. Section 36 assessments 

4.4.1 We refer to the comments above in relation to section 57 examinations. Suspension 
may also apply where there is failure to attend or obstruction of such an assessment 
occurs (this can be reviewed by the AAT)  

4.5. Claims processing operational  KPIs 

4.5.1 This will have to be a matter of negotiation with the SRCC/Comcare appreciating the 
current environment particularly in terms of decision-making, can be extremely 
difficult to meet operational KPIs.  Where a KPI can’t be met, it is important to 
document why that is the case. The SRCLA has raised this with the authorities and 
will continue to do so.  

4.6. Reporting requirements 

This will be a matter of negotiation in terms of ability to comply in the current 
working environments. The SRCLA has raised this with the authorities and will 
continue to do so.  

5. AAT Issues 

5.1. Reference is made to the Covid-19 Guide issued by the Administrative Appeals Tribunal which 
is to be read in conjunction with existing Practice Directions and Guidelines.  These can be 
accessed at www.aat.gov.au. 

6. Insurance & Actuarial 

6.1. Licensees are recommended to check insurance policies to ascertain whether excess of loss 
coverage applies in respect of each claim or can it cover an “event” giving rise to multiple 
claims such as “cluster claims”. 

http://www.aat.gov.au/
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6.2. Licensees should also speak to their Actuary in respect of circumstances/claims as may be 
applicable. The SRCLA is hopeful o shortly posting information as to actuarial considerations 
and impacts as a result of the Covid-19 pandemic.   

 

DATED: 5 May 2020 

 


