
Sydney     ▲ Melbourne     ▲ Brisbane     ▲ Canberra     ▲ Newcastle     ▲ Perth

SRCLA Discussion
Royal Commission into Misconduct in the 

Banking, Superannuation and Financial 

Services Industry

Rosemary Waldron-Hartfield

27 March 2019



Banking Royal Commission

▲ Commissioner Kenneth Hayne
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Impact is broad

▲ Impact is broad and should not be 

underestimated

▲ The financial services industry investigated, this 

included the insurance industry (round 6, 3.4 in 

Report)

▲ Message for everyone in corporate Australia about 

culture, governance and remuneration

▲ What was tolerated in the past, now likely to be 

subject to scrutiny and action



4 Observations – 1

▲ The connection between conduct and 

reward –

▲ Conduct driven by pursuit of profit and 

individuals’ pursuit of gain

▲ Pursuit of profit over interests of customers 

and above compliance with the law

▲ Rewarding misconduct is wrong



4 Observations – 2

▲ The asymmetry of power & information between 

financial service entities and their customers

▲ Marked imbalance of power between those 

providing product or service and those acquiring it

▲ Consumers often had little detailed knowledge or 

understanding of the transaction and next to no 

power to negotiate the terms



4 Observations – 3

▲ The effects of conflicts between duty and 

interest

▲ Use of intermediaries



4 Observations – 4

▲ Holding entities to account

▲ ‘Misconduct will be deterred only if entities 

believe that misconduct will be detected, 

denounced and justly punished’

▲ Saying sorry and promising not to do it again 

is not enough

▲ Requires compensation + ‘being held to 

account’ (i.e. punished)



Responsibility

▲ Primary responsibility lies with entities, 

their Boards and senior executives

▲ Close attention must be given to culture, 

governance and remuneration practices



Impact on self-insurers?

▲ Needs to be considered – workers compensation not 

included in submissions

▲ Claims handling [4.4 p308-309] 

▲ Including

▲ Making decisions about claims

▲ Investigating claims

▲ Conducting negotiations regarding settlement amounts

▲ Will claim managers be classified as providers of a 

financial service?



Insurers – Recommendation 4.8

▲ ‘The handling and settlement of insurance 

claims, or potential insurance claims, 

should no longer  be excluded from the 

definition of ‘financial service.’ [p310]

▲ If implemented, this means the obligations of 

s912A of the Corporations Act will apply

▲ ? require licence 



912A Corporations Act – General obligations –

Financial services

▲ To do all things necessary to ensure that financial 

services are provided efficiently, honestly and fairly

▲ Have available reasonable resources (including 

financial, technological and human resources) to 

provide the services 

▲ Maintain the competence to provide the services

▲ Ensure representatives are adequately trained and 

competent



The 6 Norms of Conduct (p8)

▲ Obey the law

▲ Do not mislead or deceive

▲ Act fairly

▲ Provide services that are fit for purpose

▲ Deliver services with reasonable care and skill

▲ When acting for another, act in the best 

interests of that other



Are we compliant?

▲ These are known and accepted norms – they 

should be reflected by what is occurring now

▲ But are there weak spots?

▲ Culture

▲ Importance of training and supervision

▲ Need to know what the law is

▲ Need to have adequate resources



Enforcement

▲ Regulators will be reviewing their practices –

there is pressure to enforce the law and to be 

seen doing so. For e.g.

▲ ‘The starting point for consideration is, and must always 

be, that the law is to be obeyed and enforced. The rule 

of law requires no less. And, adequate deterrence of 

misconduct depends on visible public denunciation and 

punishment.’ 

[3.4 Litigation. P433]



Improper conduct claims handling

▲ Over 65 submissions identified inappropriate or 

improper conduct by insurers or other financial services 

entities involved in handling insurance issues. Types of 

conduct that were raised included

▲ disclosure of personal information including medical records and 

financial information to third parties without authorisation

▲ falsification of documents by insurer

▲ intimidating behaviour or harassment by investigators contracted 

to conduct surveillance on insurance claimants, particularly 

where the claim related to a mental health condition
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