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Please provide your comments using this form to SchemePolicyandDesign@comcare.gov.au by COB 
1 March 2019.  

Section 4 - Purpose 
 

Comments: 
 
SRCLA:  General Comment Regarding Guidelines: 

 

 To provide context to the comments of the SRCLA we wish to acknowledge at the outset 

that we undoubtedly share the same objective as those who have drafted the proposed 

Guidelines; this being to promote the best rehabilitation outcomes for injured employees.   

 The SRCLA supports the significant reduction in the content of the Guidelines and 

considers that the proposed Guidelines are clearer and more easily understood and 

followed than previous Guidelines. 

 However, it is the view of the SRCLA that mandatory Guidelines that focus on prescribing 

processes and the form and content of the reasoning in rehabilitation decisions can and 

will work against the achievement of this shared objective. This is particularly the case 

noting that most licensees have extremely experienced and well qualified managers 

responsible for their rehabilitation functions, who understand the work environment and 

culture specific to their organisation. These managers have greater opportunity to achieve 

positive rehabilitation outcomes if they have a degree of flexibility in the manner they 

comply with the requirements of the SRC Act and in which they use the resources 

available to them for rehabilitation.  

 As Guidelines must be complied with and are enforceable under the SRC Act (section 41), 

it is considered that they should not be unduly prescriptive. Undue prescription diverts 

resources away from the provision of rehabilitation to employees to the administration of 

systems that ensure compliance with specified processes.  

 When the purpose of Guidelines is to assist rehabilitation authorities to implement 

effective rehabilitation for employees, it is considered preferable to issue guidance notes 

rather than formal Guidelines under section 41 of the SRC Act. The SRC Act already 

provides mandatory requirements for rehabilitation that all rehabilitation authorities 

must comply with. 

 There is also a need for flexibility because one format does not fit all licensees, noting the 
different industries they engage in and their different sizes, organisational structures and 
culture. 

 Many licensees already have comprehensive and sophisticated rehabilitation systems in 

place that have been developed over many years with the benefit of experience (i.e. 

experience as to what does and doesn’t work in promoting positive rehabilitation 

outcomes in that organisation and from audit feedback stemming indirectly from 

Comcare). Those licensees require little, if any, guidance in order to achieve positive 

rehabilitation outcomes.  Further, for those licensees to alter their systems is a resource 

intensive and financially onerous task that will not itself result in any improvement in 

rehabilitation outcomes, but which will absorb financial and human resources.   
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 There are, however, other licensees that are assisted by a level of prescriptive guidance 

which they use to develop and implement their rehabilitation systems which, often due to 

being smaller in size, can be altered more easily.  The differing needs of licensees are best 

accommodated though non-mandatory guidance notes rather than through formal 

section 41 Guidelines. 

 There is strong consensus among licensees that there is too much focus on the process 

and form involved in making rehabilitation decisions at the expense of the substantive 

rehabilitation actions that have the real impact in terms of positive rehabilitation 

outcomes.   

 Prescriptive and mandatory Guidelines are seen as resulting in the focus being on the 

process of decision making rather than on the substance and effectiveness of the actual 

rehabilitation programs.  

 
SRCLA: Comment re Guideline 4 
 

 The purpose is stated to be to assist rehabilitation authorities to implement effective 

rehabilitation for employees.  

 Consideration could be given to adding reference to the physical and psychological health 

benefits of a return to work as acknowledged in the Australian Consensus Statement on the 

Health Benefits of Work. As stated in that Statement, the evidence is compelling that, for 

most individuals, working improves general health and wellbeing and reduces psychological 

distress.  Consideration could be given to acknowledging within the Guidelines that research 

has confirmed that good work is generally good for health and that long term work absence 

and work disability are associated with a range of poor health outcomes. 

 There could also be reference to effective rehabilitation being dependent on early 

intervention, robust rehabilitation management systems and collaboration and co-operation 

between all stakeholders including the injured employee, the employer and medical 

professionals.   

 

 

Section 5 - Definitions 
 

Comments: 
 
SRCLA 
 
The definition of “consultation” 
 

 For clarity, the definition of the term ‘consultation’ should be expanded to include 
reference to consultation being the process of sharing relevant information either through 
oral or written communication. This is because there are some circumstances in which oral 
communication with an injured employee is not endorsed by medical/psychiatric opinion, 
and some circumstances in which an injured employee is difficult to contact other than in 
writing. 

 
 

(a)  
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 Section 7 - Compliance  
 

Comments:  
 
SRCLA: 
 

 No comment. 
 

Section 8 - Delegation by rehabilitation authority 
 

Comments: 
 
SRCLA: 
 
Re: Guideline 8(1)(b) 
 

 It is considered unnecessary to include Guideline 8(1)(b).  

 This is because rehabilitation authorities are required by Guideline 8(1)(a) to ensure that 
any officer or person to whom it delegates any of its powers and functions has the 
appropriate skills and capabilities to perform those powers and functions. Accordingly, an 
officer or person to whom powers are delegated must have the appropriate skill and 
capability to undertake the delegated function, and this will necessarily mean that they are 
appropriately trained and have access to resources required.  

 There is concern that the additional requirement upon the rehabilitation authority to 
ensure that the officer or person is supported with appropriate resources and training is 
unduly bureaucratic and will add an additional administrative cost and burden on 
rehabilitation authorities to demonstrate compliance (for reporting/auditing purposes), 
with no corresponding benefit to rehabilitation outcomes. 

 The satisfactory performance of officers/persons undertaking delegated functions is also 
ensured by Guideline 8(2) which says that rehabilitation authorities must monitor the 
performance and outcomes of the powers and functions it has delegated.  

  

Section 9 - Rehabilitation assessment 
 

Comments: 
 
SRCLA: 
 
Re: Guideline 9(2) 
 

 It is considered that Guideline 9(2) should be removed or amended. 

 This Guideline does not take into account that there are circumstances in which it is not 
possible and/or not recommended that there be a direct discussion with an employee 
regarding an assessment or otherwise.  For example, some employees prefer or request 
that communication be with their treating health professional and in some psychiatric 
cases there is psychiatric opinion that it could be harmful to directly discuss an 
assessment with an employee.  This is in fact contemplated by Guideline 9(1)(b) which 
provides that an assessment can be provided to a medical practitioner or health 
professional, if required by the employee’s medical condition. Further, there may be some 
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(although a very small number of) cases in which next of kin or persons who have powers 
of attorney are the appropriate people with whom to discuss assessments. 

 Accordingly, this Guideline will be difficult to comply with in all cases, and if complied 
with, will in some cases be contrary to the wishes of employees and/or the 
recommendations of health professionals. This will not promote effective rehabilitation. 

 If Guideline 9(2) is not removed, it is considered that it should be amended and the word 
‘must’ be excluded.  While it will be usual for an assessment to be discussed with an 
employee, it is imperative that a rehabilitation authority be able to exercise discretion not 
to do so, when appropriate. 

 Wording that could accommodate such discretion on a case by case basis, could be   “the 
rehabilitation authority is encouraged to discuss with the employee…” or “the 
rehabilitation authority should discuss with the employee, unless there is cause or reason 
not to do so ...” 

 There may also be circumstances in which a written explanation of the rehabilitation 
authority’s views of an assessment and the anticipated next steps following an 
assessment would be better communicated in writing rather than ‘discussed’.  Again, this 
will usually not be the case, however, there will be cases in which this will be the most 
appropriate form of communication. The amendments suggested above would assist in 
such circumstances. Alternatively, the words “communicate with” could be used rather 
than “discuss with” to accommodate discussion or correspondence. Indeed, in some 
cases, it may be of assistance for there to be both discussion and written communication 
regarding an assessment. 

 
Re: Guideline 9(3) 
 

 It is considered that Guideline 9(3) is unduly prescriptive, unnecessary and should be 
removed. 

 This is because those providing rehabilitation under the SRC Act are professionals who 
must have the appropriate skill and capabilities to provide effective rehabilitation. 

 It is stating the obvious to require a professional rehabilitation delegate/authority to 
consider an employee’s injury, circumstances and communication needs in undertaking a 
discussion with an employee or otherwise.  For example, how could rehabilitation possibly 
be considered or implemented without considering the nature of the employee’s injury?  

 It is considered that this Guideline will not improve rehabilitation outcomes but may well 
be used in litigation to seek to challenge a decision maker’s reasoning.  This will lead to 
providers being unduly cautious and detailed in their decision making process, increasing 
the time they spend on decision writing without improving the effectiveness of the 
rehabilitation itself.  

 There is nothing that this Guideline will achieve that is not already achieved by the 
mandatory requirements of section 37(3) of the SRC Act. 

 

Section 10 - Rehabilitation program 
 

Comments: 
 
SRCLA: 
 
Re: Guideline 10(1) 
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 Guideline 10(1) simply repeats the requirements of subsection 37(3) of the SRC Act, and 
rehabilitation authorities must, of course, already comply with all of the requirements of 
the SRC Act. 

 
Re: Guideline 10(1)(b) 
 

 It is considered that Guideline 10(1)(b) is unduly prescriptive and should be removed.  

 This is because the requirements of subsection 37(1) and subsection 37(3) of the SRC Act 
are already prescriptive and sufficient to ensure that the relevancy of each factor 
specified in subsection 37(3) is considered.   

 In making a determination under subsection 37(1) of the SRC Act, a rehabilitation 
authority must have regard to the 7 matters specified within subsection 37(3) (a) to (g) 
and to “any other relevant factor”. To prescribe in addition to this, that a person making a 
determination must identify those matters they consider relevant to the determination 
(and by implication, to also identify those matters they do not consider relevant), is 
duplicative, unnecessary and burdensome.  It will require an additional layer of reasoning 
to be provided within the written reasons for a section 37(1) determination which will be 
time consuming while doing little to improve rehabilitation outcomes.  

 This prescription may also lead to litigation in which it is alleged that there has been a 
failure by a decision maker to identify the relevancy or irrelevancy of one or more of the 
matters specified in subsection 37(3) in their decision, and that accordingly the Guideline 
has not been followed and the determination is rendered legally invalid.  That is, it is likely 
to lead to scrutiny of whether there has been strict compliance with a Guideline, rather 
than scrutiny of the appropriateness and substance of the rehabilitation program being 
provided to an employee.  This is because this type of prescription encourages a focus on 
the process and form of decision making, rather than on the substantive content of a 
program aimed at returning an employee to suitable work.  It is the substantive content of 
a rehabilitation program and its appropriateness for the individual concerned that will 
result in a successful rehabilitation outcome, not the form of the reasons for decision. 

 It should be sufficient for a person who is making a determination under sub-section 37(1) 
to demonstrate in their reasons for decision that they have had regard to each matter 
listed at paragraphs (a) to (h) of subsection 37(3).  

 Those with the responsibility for delivering effective rehabilitation programs are strongly 
of the view that to achieve the stated purpose in Guideline 4 – “to assist rehabilitation 
authorities to implement effective rehabilitation for employees” -  it is paramount that the 
focus  be on the appropriateness and the rehabilitative value of the program that is being 
proposed for and provided to an employee, rather than on the form and manner in which 
the reasons for the decision requiring an employee to undertake the program are written.  
 

Re: Guideline 10(2) 
 

 It is considered that Guideline 10(2) is unnecessary and should be removed. 

 The nature of an employee’s compensable injury and the employee’s capacity for work 
are both fundamental and primary considerations in rehabilitation programs, rather than 
simply being  “other relevant matters”.  A skilled and capable rehabilitation delegate could 
not possibly prepare a rehabilitation  program without having regard to these. It is 
therefore considered unnecessary to identify either as an ‘other relevant matter’. 

 The provision of suitable employment or assistance to find such employment is 
considered to be adequately covered by subsection 37(3)(b) and (d) of the SRC Act.   
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 It is considered reasonable to consider the nature any non-compensable injury as an 
‘other relevant matter’ if this injury impacts on an employee’s capacity to undertake 
rehabilitation.  However, this Guideline may be clearer if worded “Other relevant matters 
… include, but are not limited to, the nature of any non-compensable injury that may 
affect an employee’s capability to undertake a rehabilitation program.” 
 

Guideline 10(3) 
 

 Regarding Guideline 10(3), it is agreed that the rehabilitation authority must give the 
employee a written copy of the proposed rehabilitation program and consult the 
employee regarding the proposed program. However, it is considered that any further 
prescription in this regard is unnecessary and potentially detrimental to individualised and 
more effective rehabilitation. 

 
Guideline 10(4) 
 

 It is considered that Guideline 10(4) is more appropriate as a guidance or policy note 
rather than a mandatory Guideline. Accordingly, it is considered that this should be 
removed.  

 There is already prescription regarding factors to have regard to in determining a 
rehabilitation program in subsection 37(3) and it is considered burdensome to attempt to 
provide further obligation upon rehabilitation authorities who undertake decision making 
in this regard. 

 The content of consultation with an employee will, of course, usually include reference to 
the employee’s injury and circumstances and this does not need to be prescribed.  
However, there will be exceptions and the undue prescription within this Guideline works 
against the tailoring of a consultation to meet the needs of the specific case. It leads more 
to a ‘check list‘ approach that can make an employee feel as if they are part of a routine 
process rather than an individual who needs rehabilitation to suit their particular needs. 
For example, the main topic of consultation may be a specific barrier to rehabilitation 
such as a desire to avoid a particular work site.  

 Fundamentally, the content of the consultation regarding a proposed rehabilitation 
program needs to be decided by the rehabilitation delegate together with input from the 
employee concerned, and to reflect the matters they consider the relevant in the 
particular case.  

 The content of consultation should not be prescribed in Guidelines. If there is to be any 
prescription in this regard, it is more appropriate for a non-mandatory guidance note. 

 
 

Section 11 -  Use of workplace rehabilitation providers 
 

Comments: 
 
SRCLA: 
 
Re: Guideline 11 

 It is considered that it is not the role of the rehabilitation authority to assume the 
responsibilities of Comcare under section 34E of the SRC Act.  
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 Further, this Guideline in requiring rehabilitation authorities to monitor service delivery 
standards to ensure compliance with Comcare’s operational standards will place a 
considerable additional administrative burden on rehabilitation authorities. 

 According it is considered that this Guideline should be reworded as follows:- 

            (1) If using a workplace rehabilitation provider, the rehabilitation authority should inform 
 Comcare if it has any concerns regarding the service delivery of that workplace 
 rehabilitation provider. 

 
 

Section 12 – Employee non-compliance 
 

Comments: 
 
SRCLA: 
 
Re: Guideline 12 
 

 With the exception of Guidelines 12(2) and (3), these largely reflect the requirements of 
the subsections 36(4) and 37(7) of the SRC Act and are, to this extent, probably 
unnecessary. 

 There is no objection to Guideline 12(2). 

 Guideline 12(3) is considered too prescriptive and should be removed. This is because this 
Guideline includes additional interpretation of what a “refusal or failure” is, which is 
limiting and may well lead to an employee who has intentionally frustrated a 
rehabilitation process arguing that that their actions have nonetheless “not prevented” 
and/or “not interrupted” the provision of “effective rehabilitation”.   

 That is, this Guideline creates a new opportunity for semantic argument that will promote 
litigation rather than positive rehabilitation outcomes. 

 It is unnecessary and potentially detrimental to add anything further to the wording of 
subsection 36(4) and subsection 37(7) of the SRC Act. 

 If Guideline 12(3) is to remain it should only repeat the terms of the SRC Act and should 
not add any further interpretation as a mandatory requirement.  

 It is not the role of Guidelines to determine what constitutes an employee to “refuse or 
fail … to undertake a rehabilitation program” for the purposes of subsection 37(7) of the 
SRC Act, or to specify what constitutes an employee to “refuse or a fail …. or in any way 
obstruct” an examination for the purposes of subsection 36(4) of the SRC Act. This is 
specific to each case on its facts and, if these words are to be interpreted, this should be 
undertaken by the AAT/Federal Court (as is currently the case). 

 Inclusion of the word “effective” before the word “rehabilitation” will lead to argument 
that a program proposed is not effective and therefore a failure to undertake that 
program is excused. This will not promote successful rehabilitation outcomes; it will 
merely increase the opportunity to disrupt rehabilitation and to create dispute.  

 
 
 

Section 13 – Transitional - rehabilitation programs 
 

 
SRCLA: 
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Other comment:  
 
Please see the general and introductory comments on page 1 of this response. 
 
 

 

 

 No comment. 


