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In NSW, VIC, QLD, WA: Liability limited by a scheme approved under Professional Standards legislation. moray.com.au 

On 25 August 2018 the Safety Rehabilitation and Compensation (Catastrophic Injury) Rules came into 
operation. The following is a general summary of their content for Members of the SRCLA. It is not legal 
advice. If you have a specific legal query relating to these Rules you should contact your legal advisors and 
seek advice. 

Enabling Legislation 

1. The enabling legislation is the Safety, Rehabilitation and Compensation Act 1988 (‘SRC Act’). 

2. If compensation is payable under the Act in respect of an “injury” suffered by an employee, and the 
employee reasonably requires and obtains household services or attendant care services as a result 
of that injury, Comcare or a licensee is liable to pay an amount of compensation (section 29 SRC Act). 

3. A new section 29A in the SRC Act provides for compensation for household services and attendant 
care services as a result of a catastrophic injury.  This section continues to include a requirement that 
the services be reasonably required and provides for payment of such amount per week as is 
considered reasonable in the circumstances. 

Effect of being a ‘catastrophic injury’ 

4. If the compensable injury is a “catastrophic injury” there is: 

(a) no monetary cap on the amount of weekly compensation payable for household services or 
attendant care services; and  

(b) compensation for household services is payable in the first 28 days after the date of injury. 

5. That is, the effect of the Rules is to remove the monetary cap and the waiting period for compensation 
for household and attendant care services in cases of catastrophic injury. 

6. “Catastrophic injury” is defined in the Act to mean an injury where the conditions specified in the 
legislative rules are satisfied.  

7. The relevant legislative rules are summarised below. 

Legislative Rules 

8. In order for there to be a “catastrophic injury”  it must fall within one or more of the following 5 types 
injury: 

(a) Catastrophic spinal cord injury; 

(b) Catastrophic brain injury; 

(c) Catastrophic amputation injury; 

(d) Catastrophic burn injury;  

(e) Catastrophic blindness injury. 
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9. It is important to note that a catastrophic injury does not need to be permanent for these Rules to 
apply. 

Catastrophic Spinal Cord Injury  

10. The Rules provide that a “catastrophic spinal cord injury” is a lesion of the spinal cord or cauda equina 
which results in one or more of the following:  sensory deficit; motor deficit; bladder dysfunction; or 
bowel dysfunction.  

11. The Explanatory Memoranda appear to indicate that the term extends to serious spinal cord injuries.  
In this regard, the Explanatory Memoranda state that the conditions for the definition of a “catastrophic 
injury” are based on the minimum benchmarks for eligibility in the National Injury Insurance Scheme 
(NIIS).   

12. In respect of a spinal cord injury, the NIIS minimum benchmark is “based on evidence of a permanent 
neurological deficit (principally paraplegia and quadriplegia)”.   The Explanatory Memoranda state that, 
apart from the requirement for permanence, the Rules are equivalent to the NIIS minimum benchmark 
for a spinal cord injury.   

13. The following examples set out in the Explanatory Memoranda may be useful in determining whether 
an injury to the spine meets the definition of a “catastrophic spinal cord injury”: 

(a) “An employee’s compensable injury results in sciatic nerve irritation or sciatica.  The sciatic 
nerve emerges from the spinal cord but does not constitute part of the spinal cord (or cauda 
equina).  Therefore, the employee’s compensable injury is not a “catastrophic spinal cord 
injury”.  

(b) “An employee’s compensable injury is an intervertebral disc lesion that impinges on the spinal 
cord.  This is not a “catastrophic spinal cord injury” unless: the impingement results in a lesion of 
the spinal cord; the spinal cord lesion is a compensable injury; and the spinal cord lesion results 
in sensory deficit, motor deficit, bladder dysfunction or bowel dysfunction” 

Catastrophic brain injury 

14. The criteria for a “catastrophic brain injury” are as follows: 

(a) Impairment of cognitive, physical or psychosocial functions; and 

(b) Impairment assessed at a score of 5 or less on an items in the Functional Independence 
Measure (FIM) score sheet attached at Schedule 1 (that is, 100% supervision in any of the 
areas listed – eating; grooming; bathing; dressing – upper body; dressing – lower body; 
toileting; bladder management; bowel management; bed/chair/wheelchair transfers; toilet 
transfers; bath/shower transfers; walk/wheelchair locomotion; stairs locomotion; comprehension; 
expression; social interaction; problem solving; memory); and 

(c) One or both of the following:  a period of post traumatic amnesia of at least 7 days (the 
Explanatory Memorandum states that this is the duration of post traumatic amnesia that is 
associated with increased long term loss of functioning); or a significant brain imaging 
abnormality. 

15. The FIM is a basic indicator of severity of functional limitation.  It is widely used in Australia by medical 
and health professionals, including doctors, nurses and allied health professionals.  It is also used in 
assessing injured persons for purposes of entry into motor accident and lifetime care schemes for 
persons with a catastrophic injury in ACT, NSW, Qld, SA and WA.  A FIM assessment must be carried 
out by a person who has been trained in the use of the FIM, has passed the relevant FIM credentialing 
examination, and is credentialed at the time of assessment.  
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Catastrophic amputation injury 

16. An injury is a “catastrophic amputation injury” if it meets the following conditions:   

(a) At least one of the following:  forequarter amputation; shoulder disarticulation (amputation of an 
upper limb through the shoulder joint); brachial plexus avulsion injury resulting in no residual 
functioning in the upper extremity; hindquarter amputation; hip disarticulation (amputation of a 
lower limb through the hip joint); lumbar plexus avulsion injury resulting in no residual 
functioning of lower extremity; or amputation involving loss of 65% or more of the length of the 
femur; or 

(b) At least two of the following:  loss of 50% or more of the length of the tibia of the left leg; or loss 
of 50% or more of the length of the tibia of the right leg; or loss of thumb of the left or right hand 
at or above the first metacarpophalangeal joint. 

17. In relation to paragraph 16(b), above, the Explanatory Memoranda provide the following example:  “An 
employee’s compensable injury is necrotising fasciitis.  As a result of the injury, the employee’s left leg 
is amputated at the knee, and the employee’s left hand is amputated at the wrist.  As the one injury 
(that is, necrotising fasciitis) resulted in the loss of the employee’s left leg at the knee and the loss of 
the employee’s hand, the necrotising fasciitis is a “catastrophic amputation injury” for the purposes of 
the Act.”  It therefore seems that a single “injury” must be responsible for both of the types of losses 
described at paragraph 16(b) above.1 

18. There are particular rules that apply where a person suffers a prior compensable injury to different 
limb/limbs, and that earlier injury is either a “catastrophic injury” or results in any one of the losses 
specified in paragraph 16(b) above (see Rule 9(2)). 

Catastrophic burn injury  

19. The types of burns covered must result in a FIM score of 5 or less (i.e. constant supervision as 
described in this summary, above, in respect of “catastrophic brain injury”) and one or both of the 
following: 

(a) Full thickness burns:  For an employee aged 16 years or above at the time of injury – greater 
than 40% of the total body surface area; or for an employee aged under 16 greater than 30% of 
the total body surface area; or to the hands, face or genital area. 

(b) Inhalation burns resulting in vital capacity or forced expiratory volume in one second which is 
less than 50% of that predicted for the employee’s age, height and ethnicity.  

Catastrophic blindness  

20. “Catastrophic blindness” will be present with one or more of the following: 

(a) Visual acuity after correction by suitable lenses of less than 6/60 in both eyes; 

(b) Constriction to within 10º of fixation in the better eye irrespective of corrected visual activity; or 

(c) A combination of visual defects resulting in the same degree of impairment as that specified in 
(a) or (b). 

21. The above definition is based on the criteria for legal blindness for the purposes of the Social Security 
Act 1991 (Cth).  

                                                      
1 There is likely to be interpretation of the application of these Rules through litigation over time which will provide further 
guidance. 
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Application 

The Rules apply to all compensable catastrophic injuries regardless of injury date, however, do not 
provide for any ‘back pay’ of compensation prior to 25 August 2018 

22. The Rules apply to injuries sustained prior to the commencement of the Rules on 25 August 2018, 
provided that those injuries meet the current definition of “catastrophic injury” and continue to result in 
a need for household services or attendant care services.  

23. The Rules do not however, require any back payment of additional compensation for household 
services or attendant care services provided prior to 25 August 2018.  

Comment – Claims management 

Ongoing claims management – identifying ‘catastrophic injuries’, assessing reasonableness of 
services and reviewing at intervals to ensure injuries remain ‘catastrophic’ 

24. Existing compensable injuries that may fall within the definition of ‘catastrophic’ should be reviewed 
and if they are identified as falling within the definition of ‘catastrophic injury’, the new Rules applied to 
them. It may be that medical opinion will be required to assist in determining whether an injury is 
‘catastrophic’ as defined under the Rules.2 

25. While there is no weekly monetary cap on compensation payable for household and attendant care 
services in the case of catastrophic injuries, an assessment still needs to be made as to whether the 
services claimed are reasonably required as a result of the injury. That is, while more intensive and/or 
comprehensive care can be funded, section 29A of the SRC Act still requires that the services to be 
paid for are those that an employee ‘reasonably requires’ and that the amount to be paid is ‘such 
amount per week as (the determining authority) considers reasonable in the circumstances’. 3 

26. If an employee’s compensable injury improves or resolves so that compensation is no longer payable 
under the SRC Act, or the injury no longer meets the definition of “catastrophic injury”, then the 
employee will no longer have a “catastrophic injury”.  In the absence of an “injury” there will be no 
entitlement to compensation under the Act, and in the absence of a “catastrophic injury” the monetary 
caps for household services or attendant care specified under section 29 of the SRC Act will apply. 4  

27. It is therefore important to regularly review claims that involve catastrophic injuries that may have the 
potential to improve over time and/or with treatment.   Examples may include full thickness burns to 
the face that improve or resolve so these no longer result in a FIM score of 5 or less, or where an 
employee undergoes surgery for a brachial plexus avulsion injury that restores some functioning (but 
not normal functioning) in the upper extremity. 

 

 

 

 

 

This summary has been prepared by Moray & Agnew Lawyers who are honorary legal advisors to the 
SRCLA. 

                                                      
2 For example, to determine whether there is a lesion of the spinal cord in a compensable spinal injury.  
3 Expert opinion may assist in determining what care is ‘reasonable in the circumstances’. 
4 As at 1 July 2018 and until 30 June 2019  the cap for weekly household services is $473.25 and for weekly  attendant 
care services is $473.25) 


